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STANDING COMMITTEE ON PROCEDURE AND PRIVILEGES 

Twenty-ninth Report — “Review of the Report of the Select Committee into the Appropriateness of Powers and 
Penalties for Breaches of Parliamentary Privilege and Contempts of Parliament” — Motion 

Resumed from 15 May 2014 on the following motion moved by Hon Kate Doust — 

That recommendations 1 and 2 contained in the twenty-ninth report of the Standing Committee on 
Procedure and Privileges, “Review of the Report of the Select Committee into the Appropriateness of 
Powers and Penalties for Breaches of Parliamentary Privilege and Contempts of Parliament” be adopted 
and agreed to. 

Committee 

The President (Hon Barry House) in the chair. 

The PRESIDENT: Welcome to committee for these two orders of the day. I am in the committee chair because 
it is not a piece of legislation that we are debating in committee. It concerns procedures and standing orders of 
the house—if members are wondering what I am doing here. The first item is order of the day 6, 
“Standing Committee on Procedure and Privileges — Report No. 29 — Review of the Report of the 
Select Committee into the Appropriateness of Powers and Penalties for Breaches of Parliamentary Privilege and 
Contempts of Parliament.” Hon Kate Doust has moved — 

That recommendations 1 and 2 contained in the twenty-ninth report of the Standing Committee on 
Procedure and Privileges, “Review of the Report of the Select Committee into the Appropriateness of 
Powers and Penalties for Breaches of Parliamentary Privilege and Contempts of Parliament” be adopted 
and agreed to. 

For members who are following the debate, recommendations 1 and 2 are contained on page 18 of the report. 
I will put that motion. The question is that the motion be agreed to. 

Hon PETER COLLIER: With regard to recommendation 1, can I suggest that the President write to the 
Speaker of the Legislative Assembly and acquaint him with this report. I think that just about covers it. 

The PRESIDENT: If that is the intention of the recommendation, I will take them one at a time then. I will put 
the question that recommendation 1 be agreed to and adopted. 

Recommendation 1 put and passed. 

The PRESIDENT: Recommendation 2 in the report reads that — 

The Committee recommends that the State Government instruct the Parliamentary Counsel to draft 
a bill or bills to:  

(a) amend the Criminal Code so as to clarify that the proceedings of Parliament may be used as 
evidence in the prosecution of an offence under sections 55 to 59 of the Criminal Code; 

(b) amend the Parliamentary Privileges Act 1891 to provide that each of the Houses of the 
Parliament of Western Australia may impose a fine by way of penalty for any amount either 
House considers to be appropriate in relation to any breach of privilege or contempt of 
Parliament; 

(c) amend the constitutional and/or electoral legislation to abolish the ability of a House of the 
Parliament of Western Australia to expel one of its Members; and 

(d) establish a statutory definition of the ‘parliamentary precinct’. 

I will put the question that recommendation 2 be agreed to and adopted. 

Recommendation 2 — 
Hon MICHAEL MISCHIN: I seek to move an amendment to the recommendation and motion—just allow me 
a moment as I have just realised a grammatical issue — 

The PRESIDENT: Can I suggest we can do this in two ways: the Attorney General can have a general say on 
the motion that is before the Chair at the moment and explain what he wishes to do, and if that involves voting 
against the question before the Chair then he can put a subsequent motion. 

Hon MICHAEL MISCHIN: That would be convenient. I have realised from where my error emerged; I was 
looking at the recommendations in the committee report rather than the motion before the house. However, 
because it is convenient to do so, I will explain just what I would recommend occur in this particular case. This 
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report has a history inasmuch as its genesis is the first report of the Select Committee into the Appropriateness of 
Powers and Penalties for Breaches of Parliamentary Privilege and Contempts of Parliament, which was 
presented to this place in May 2009. That committee made a series of recommendations, some of which are 
reflected in the recommendations of this committee’s report. As it happened, in about September 2009 
State Counsel gave advice on the recommendations of the original select committee report and in the first half of 
last year, I sought some further advice on the issues raised by that report. Subsequent to the presentation of this 
particular report, I gave certain instructions to address some of the issues in it in anticipation of this debate. The 
current report considers and analyses some of the recommendations of the earlier select committee. It resiles 
from some of the recommendations, finding that it takes a different view from what was recommended back 
then, but it does pursue some of the others. As to the ones that are maintained and pursued, they are reflected in 
the recommendations on page 18. I propose to essentially adopt recommendations 2(b) and (d) on page 18, but 
that 2(a) and (c) be referred back to the Standing Committee on Procedure and Privileges for further 
consideration and report. Dealing with each of those in turn — 

As it currently stands — 

The Committee recommends that the State Government instruct the Parliamentary Counsel to draft 
a bill or bills to:  

(a) amend the Criminal Code so as to clarify that the proceedings of Parliament may be used as 
evidence in the prosecution of an offence under sections 55 to 59 of the Criminal Code; 

When the original select committee had considered this particular code of provisions—which deal with 
interfering with the legislature, disturbing Parliament, giving false evidence before Parliament, threatening 
witnesses before Parliament, and contempt shown by witnesses not attending or giving evidence before 
Parliament—it broadly took the view that these offences were also breaches of parliamentary privilege and that 
in practical terms to bring prosecution under the Criminal Code by way of indictment or other criminal process 
would involve having to gather evidence of proceedings in Parliament or evidence that may have been given in 
Parliament or before a parliamentary committee in order to affect a successful outcome. The issue faced there 
was that that may in itself breach parliamentary privilege. The committee recommended a repeal of those several 
provisions of the Criminal Code on the basis that they could not be in practice prosecuted to any effect because it 
would rely on evidence that was not available to the prosecution or require some cross-examination of parties or 
an accused that may have given evidence before Parliament in order to establish that it was false testimony and 
the like. This committee has taken a contrary view in that there is still merit in retaining those provisions, and it 
is one that, with respect, the government agrees. There may be other avenues by which the prosecution may be 
conducted that does not necessarily rely on the evidence before Parliament, but to the extent that that may be 
necessary, the committee recommends that the government go away and draft a bill to accommodate that 
because it does quite squarely raise the potential for infringing upon or abrogating entirely parliamentary 
privilege that is protected by the Parliamentary Privileges Act and the common law associated with the history of 
this place. It is appropriate that the government get some further guidance as to how far that should go and what 
concessions Parliament might sensibly make in order to allow for proceedings of Parliament to be used in 
a prosecution under the Criminal Code. 

It would be of assistance if the committee gave further consideration to those sorts of issues and gave some 
additional advice to the government on how it thinks that these matters ought to be approached so that they can 
form the basis of some drafting instructions or legal advice in due course. 
Recommendation 2(b) is to amend the Parliamentary Privileges Act 1891 — 

... to provide that each of the Houses of the Western Australian Parliament may impose a fine for 
any amount either House considers appropriate in relation to any breach of privilege or contempt 
of Parliament. 

This is supported by the committee’s finding 5, which in turn supports the select committee’s 
recommendation 4 of 2007 to a similar effect. Section 8 of the Parliamentary Privileges Act already provides 
Parliament with a power to fine in specified circumstances. There is certainly merit in Parliament having the 
power to fine for any contempt of Parliament and indeed for any amount customised to the nature of the offence 
to Parliament’s dignity or its privileges. It would be an important feature and tool to enable Parliament to protect 
its privileges and punish for any transgression of them. Some interesting questions arise about how that ought to 
be enforced. Presently, it may be enforced by the use of the imprisonment power that is vested in Parliament. We 
also have the Fines, Penalties and Infringement Notices Enforcement Act 1994, which has been amended over 
the years. That provides a measure for a more formalised enforcement of a fine that Parliament might impose, in 
the same way as infringement notices and fines imposed by courts can be enforced. A raft of measures is 
available there. That in itself raises some interesting questions about how one goes about categorising what 
Parliament does. 
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Should it be a fine, which is defined as a fine imposed by a court of law under section 28(1) of that particular act, 
or should it be classified as something simple such as an infringement notice and treated the same way as that, 
which does not seem to quite fit either? A bit of work needs to be done on that aspect. Should there be a separate 
regime for enforcement that is set up to provide some of the features of the current enforcement regime, but not 
necessarily all? I am happy to go away and get some advice and work done on how that may be effected. It may 
be that from time to time I will require some instructional guidance from the committee through the Presiding 
Officer to establish what Parliament sees as the most appropriate way of going about that exercise. Questions 
will arise about who is the prosecuting agency for the purposes of registering a fine at the Fines Enforcement 
Registry, for example. Will it be the President of this house or the Speaker in the other place or will it be 
a committee, such as the Standing Committee on Procedure and Privileges, or what? A number of procedures 
will have to be developed along the way if that course is taken. That can be developed over time. 
Recommendation 2(c) is to — 

amend the constitutional and/or electoral legislation to abolish the ability of a House of the 
Parliament of Western Australia to expel one of its Members; 

The twenty-ninth report agrees with the select committee on the subject of abolishing the power of Parliament to 
expel its members. I suggest, with respect, that that might warrant some further examination. The expulsion of 
a member of this place is one of the powers inherited from the House of Commons. To my knowledge, it has 
never been used. It may have been at some point in the past and it may have been contemplated at some point in 
the past, but it would be instructive to see what sort of instances may be so extreme as to require it. I make the 
point that extraordinary circumstances, because of the behaviour of a member, may require the removal of the 
representation of a district or a constituency being taken away by this place or the other place to preserve the 
integrity and the dignity of Parliament. If consequences are felt to be undesirable because no election is held or 
there is no ability to choose another candidate or to have that person run again, if necessary, maybe that can be 
effected by other amendments, but my recommendation is that the committee give further consideration to that 
aspect. May I seek an extension? 
The PRESIDENT: Sit down and rise again. Members, just to clarify, I confused you—I apologise for that—by 
putting that separate motion that recommendation 1 be agreed to. We are considering the motion on the notice 
paper that recommendations 1 and 2 contained in the twenty-ninth report be agreed to. I think we can take it as 
a fairly strong indication that recommendation 1 is fully agreed to, but now we are talking about the rest of it. 
Hon MICHAEL MISCHIN: Yes, I have nothing to say about recommendation 1. With respect, I am proposing 
that that issue be referred back to the committee. Sometimes we will get what we wish for and then regret it 
down the track if we find we are giving away a power that we one day find is very valuable and may be 
necessary. I know that in the history of the House of Commons, back in the early 1800s, some quite disruptive 
members of Parliament ended up going to jail for various things. They were involved in inciting riots and all 
sorts of stuff. It may be instructive to look back at the history of that and see whether, if by some horrible chance 
that kind of behaviour was to be replicated here, Parliament may be helpless to preserve its own integrity and its 
own dignity. Nevertheless, I leave that for the house to determine, but I think it would be a useful thing to 
consider more fully before the house asks the government to remove one of its powers. 
Lastly, recommendation 2(d) is — 

establish a statutory definition of the ‘parliamentary precinct’. 
I think this is a particularly worthwhile thing to do. It is expanded on in recommendation 6 and finding 7 of the 
select committee report. It is a very worthy proposal for a number of reasons, including the ability to use 
Parliament’s powers to enforce its privileges and contempt of Parliament powers. However, as the parliamentary 
precinct is not defined, it is arguable as to what that might constitute and whether it is embraced by simply the 
internal or external walls of this building or whether it goes out to the gardens in some fashion or whether the 
tennis court next door or the committee offices across the road and the like are part of it. Given the exceptional 
powers that Parliament can exercise under the Parliamentary Privileges Act 1891, there should not be an 
extension of the parliamentary precinct to any extraordinary degree. One possible option may be to define the 
precinct, similar to the definition used by the commonwealth in its Parliamentary Precincts Act 1988, by 
reference to the land boundaries of Parliament House and the buildings and structures thereon, and with 
reference to certain parapet walls and a certain circle of a distance away from Parliament House, and arcs and so 
forth. It is clearly outlined on a plan that is attached to the schedule of the commonwealth 
Parliamentary Precincts Act. A similar example is in Victoria’s Parliamentary Precincts Act 2001. The 
commonwealth Parliament’s precincts were not defined by statute until 1988 to coincide with the move to the 
new Parliament House. Interestingly, the houses of Parliament in Westminster still do not have any clear 
definition of their precincts. Returning to the commonwealth, the House of Representatives Practice, first 
edition, defined parliamentary precincts as — 
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any place de facto occupied by Members for their parliamentary duties. 

The Parliamentary Precincts Act 1988 of the commonwealth expanded on that definition by reference to 
buildings, annexes, verandahs and adjacent parks, gardens and car parks. The “Companion to the Standing 
Orders of the Legislative Assembly for the Australian Capital Territory” states — 

... parliamentary precincts, whether defined in a statute or defined by convention, are those areas over 
which the Presiding Officer(s) exercise administrative authority. 

There may be merit in including some or all the buildings within a precinct that is defined in legislation or, on 
the other hand, in addition to or instead of that, define it by reference to areas over which Presiding Officers 
exercise administrative authority, which would, of course, embrace the committee rooms along Parliament Place 
and Harvest Terrace, which are separated physically from this complex, but, sensibly, would be considered part 
of Parliament for all intents and purposes. There is a bit of work to be done on that as well and it does not look as 
though it will ever be as simple as one might think, but I support doing some work in that regard and again 
having to take instructions, as appropriate, from the Presiding Officers as to what they might think is the 
appropriate way to go. Accordingly, I support the noting of the report and, on behalf the government, I support 
recommendation 1. As far as the remainder of the report goes and with reference to the actual motion before the 
chamber, I will move an amendment. 

Amendment to Motion 
Hon MICHAEL MISCHIN: I move — 

To delete all words after “recommendations 1” and insert — 

, 2(b) and 2(d) be adopted and agreed to. 

(2) That recommendations 2(a) and 2(c) be referred to the Standing Committee on 
Procedure and Privileges for further consideration and report. 

Committee interrupted, pursuant to standing orders. 
[Continued on page 644.] 

Sitting suspended from 4.15 to 4.30 pm 
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